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The easiest rule to remember is the discovery rights of a defendant charged with a felony. A defendant
charged with a felony is entitled to see EVERYTHING in the “complete files of all law enforcement agencies
involved in the investigation of the crimes committed or the prosecution of the defendant.” (N.C.G.S. 15A-
903.) What do you have to turn over to the State? Everything. Say it out loud. “Everything.” The law says
that your file “includes the defendant’s statements, the codefendants’ statements, witness statements,
investigating officer’s notes, results of tests and examinations, or any other matter or evidence obtained during
the investigation of the offenses alleged to have been committed by the defendant.” (N.C.G.S. 15A-903(a)(1),
emphasis added.) This definition may be tricky to memorize, so let me sum it up for you. Everything.

In fact, you may even remember that I offered a pretty comprehensive definition of the word
“everything.” You may have thought it surprising that a lawyer would be so straightforward and make such a
categorical statement. There’s a reason that lawyers tend to not be so straightforward and categorical and that is
because for every rule, there is an exception. The exception here, the “thing” that “everything” does not cover,
is the identity of a confidential informant." So, when I say “everything,” I of course don’t really mean
“everything,” I mean “almost everything.”

N.C.G.S. 15A-904(al) protects the identity of a confidential® informant from the discovery rules “unless
the disclosure [of that identity] is otherwise required by law,” which raises the question, “When is the disclosure
of the identity of a confidential informant required by law,” which makes for a great legal update topic, which
completes the circle of life and brings us up to now. Hopefully, this update will assist' you in guarding® your
informants from retaliation. There is also an appendix at the end which summarizes this information.

If you use your informants correctly, you will usually be able to shield their identities. By looking at the
circumstances that require the informant to be identified to the defendant, you will know what situations to
avoid in those times where you wish to keep your source confidential. There are two common circumstances in
which the defendant may try to have the confidential informant’s identity revealed: a motion to suppress
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evidence obtained from an action that relied at least in part on information supplied by an informant or when the
defendant wants to use the informant as a witness at trial.’

Most of the time when you receive information from a confidential and reliable source, you use that
information to take some action that involves the Fourth Amendment. You might make that information the
center’ point of an affidavit for a search warrant or you might move forward® with some warrantless stop or
arrest of a suspect. Very often, a defense attorney will file a motion to suppress the evidence you obtained from
that search or seizure and ask that the informant’s identity be revealed.

N.C.G.S. 15A-978 is the controlling statute in this situation and follows the leading U.S. Supreme Court
case on the issue, McCray v. Illinois, 386 U.S. 306 (1967). G. S. 15A-978(b) states that when a motion to
suppress evidence is made that contests the truthfulness of the testimony presented to establish probable cause’
and that testimony includes information furnished by an unnamed informant, the defendant is entitled to know
the informant’s identity unless:

1. The evidence was seized pursuant to a search warrant or arrest warrant,'’ OR
2. The informant’s existence is corroborated by evidence independent of the officer’s testimony.

The first one is fairly easy to understand - if you used the informant’s information to establish probable
cause to obtain either a search warrant or an arrest warrant prior to taking action, the informant’s identity is
protected in so far as the motion to suppress is concerned.!’ But what does it mean to corroborate the existence
of the informant?

Let me quote the great Bob Farb: “Corroboration means that there must be some evidence - other than
the word of the officer who is testifying about probable cause — that the informant actually exists. It does not
mean that the truth of the informant’s information must be corroborated.”> This corroboration often comes
from a second officer who knows the informant or who listened to the original conversation between the
informant and the officer who used the information.

For an example of how this works, consider the case of State v. Bunn, 36 N.C. App. 114 (1978). In this
case, an officer made a stop and arrest for marijuana charges based on a tip from a reliable confidential
informant. After the arrest, the officer had the in
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